Introduction
In December 2003 the High Court of Australia handed down its decision in S395 and S396, in which two Bangladeshi gay men were seeking refugee status on the ground of membership of a particular social group. 1 S395 and S396 was the first decision of an ultimate appellate court anywhere in the world to deal with a claim to refugee status based on sexual orientation, and remains so to date. 2 At issue was the interpretation of persecution: specifically, whether it was lawful for primary decisionmakers to consider whether gay, lesbian and bisexual asylum seekers could or should be 'discreet' (or more accurately, secretive) in their country of origin so as to avoid or lessen the risk of persecution. 'Discretion' reasoning had appeared very widely in the refugee case law of both Australia and the United Kingdom prior to that point, 3 although it had been consistently rejected by lower level courts and tribunals in comparable receiving countries such as Canada and New Zealand in earlier years. 4 and judicial review cases concerning sexual orientation in both countries both before and after the decision. The cases analysed cover the period between 1994 and 2007, comprising 528 Australian cases (made up of 369 decisions from the Refugee Review Tribunal (hereinafter referred to as RRT) and 159 judicial review cases drawn from the Federal Court of Australia, the Federal Magistrates Court and appeals from those courts to the Full Federal Court) and 116 UK decisions (made up of 70 tribunal decisions and 46 judicial review cases drawn from the Queen's Bench and the English Court of Appeal). 7 Given that our earlier research 8 found a very strong correlation between 'discretion' reasoning and negative outcomes for applicants in cases from 1994 to 2003, we anticipated that disapproval of discretion-based reasoning, combined with the clear judicial summons to consider sexuality as a form of identity rather than as mere private sexual behaviour, would lead to a higher level of positive outcomes for gay, lesbian and bisexual asylum seekers from 2004 onwards. 9 Yet this has not eventuated, and in fact the overall success rates for sexual minority applicants improved little over what is now a 14-year timeframe of our study. 10 We suggest that whilst S395 and S396 did have a clear positive impact on the Australian jurisprudence through the direct abolition of a highly discriminatory line of reasoning, the overall impact of the decision has been far more muted, and even arguably thwarted, by the practices of decision-makers at lower levels. 11 This has been for a number of reasons. First, decision-makers in both Australia and the UK have been slow to fully absorb and apply the insight that gay people are secretive about their sexuality and relationships as a result of oppressive social forces rather than by 'choice'. A number of lower-level decision-makers have thus continued to characterise gay men and lesbians as 'naturally' discreet when possible, without actually inquiring into why this has occurred. In a related development, UK decision-makers have resisted seeing S395 and S396 as persuasive and have tended to reframe issues in terms of general UK law on persecution, thus avoiding the question of why the applicant shielded their identity from becoming known.
In addition, in Australia there has been a clear shift away from discretion towards disbelief as the major area of contest in decisions post-S395 and S396, with a significant increase in decisions where the applicant's claim to actually being gay, lesbian or bisexual is outright rejected. Our research found that in an alarming number of cases tribunal members cross-examined applicants using highly stereotyped and westernised notions of 'gayness' as a template which, when applicants did not 'fit', led to their claim of sexual identity being rejected. Moreover, both Australia and the UK have severely constricted the grounds of review available for refugee determinations in recent years, 12 such that even highly dubious initial decisions are not overturned if the flaw is characterised as factual (as findings regarding applicants' motivations for secrecy, or their credibility as to membership of the group, almost invariably are).
The applicants from the S395 and S396 decision itself exemplified this bind: having brought a rare successful claim for judicial review to the ultimate appellate court in Australia, the men had their claim remitted to the tribunal for re-determination, expecting that it would consider whether they faced a real chance of persecution given that this was the issue in dispute at all five levels of adjudication. 13 Yet on remittal the second tribunal decided that they were not gay after all, and this decision was then held to be unreviewable by the courts. 14 This raises an issue of broad significance to refugee determination: the iniquity of cutting off avenues of later review without attempting to remedy the manifest flaws at earlier stages of the decision-making process. Our research also highlights the particular need to provide careful guidance and training on sexuality issues so that primary decision-makers are able to question applicants in a sensitive way and base any determination of their sexual orientation on relevant grounds.
The discretion problem
At its baldest, discretion reasoning entailed a 'reasonable expectation that persons should, to the extent that it is possible, co-operate in their own protection', 15 by exercising 'self-restraint' 16 such as avoiding any behaviour that would identify them as gay; 17 never telling anyone they were gay; 18 only expressing their sexuality by having anonymous sex in public places; 19 pretending that their partner is a 'flatmate'; 20 or indeed remaining celibate. 21 This approach subverted the aim of the Refugees Convention -that the receiving state provides a surrogate for protection from the home state -by placing the responsibility of protection upon the applicant: it is he or she who must avoid harm. The discretion approach also varied the scope of protection afforded in relation to each of the five Convention grounds by, for example, protecting the right to be 'openly' religious but not to be openly gay or in an identifiable same-sex relationship. 22 The appearance of discretion reasoning in a decision strongly correlated to failure for lesbian and gay applicants. In Australia from 1994 to 2003 discretion appeared as an issue in the text of 114 of the tribunal decisions, representing almost 40 per cent of publicly available RRT cases on sexual orientation through that period. When discretion appeared as an issue, applicants had a failure rate of 70 per cent at tribunal level, a figure roughly in line with failure rates for sexual orientation claims in Australia overall. 23 However, where it was clear from the reasoning that discretion was identified as something that was a 'reasonable' expectation or requirement of the applicant, the failure rate rose to 98 per cent at tribunal level. 24 In the UK, discretion was raised almost as often as in Australia, appearing as a consideration in 34 per cent of tribunal-level cases. 25 The impact was even more significant: when discretion was raised at all, applicants had a failure rate of 90 per cent at tribunal level, and this rose to 100 per cent when it was apparent from the reasoning that discretion was an expectation. 26 The role of discretion in the Australian and UK cases has been extensively critiqued elsewhere, 27 so only a few brief comments will be made here on how it was manifested and the errors of reasoning that it led to. The idea of discretion reflects broader social norms concerning the 'proper place' of lesbian and gay sexuality, 28 as something to be hidden and reluctantly tolerated, a purely private sexual behaviour rather than an important and integral aspect of identity, or as an apparent relationship status. The discretion approach explicitly posited the principle that human rights protection available to sexual orientation was limited to private consensual sex and did not extend to any other manifestation of sexual identity 29 (which has been variously characterised as 'flaunting', 30 'displaying' 31 and 'advertising' 32 homosexuality as well as 'inviting' 33 persecution). Thus for example in 2001 the Federal Court of Australia held that the Iranian Penal Code prohibiting homosexuality and imposing a death penalty did 'place limits' on the applicant's behaviour; the applicant had to 'avoid overt and public, or publicly provocative, homosexual activity. But having to accept those limits did not amount to persecution.' 34 On appeal, the Full Federal Court endorsed the view that 'public manifestation of homosexuality is not an essential part of being homosexual'. 35 The discretion approach thus has had wide-reaching ramifications in terms of framing the human rights of lesbians and gay men to family life, freedom of association and freedom of expression as necessarily lesser in scope than those held by heterosexual people. 36 Discretion reasoning also led to and compounded errors in a range of areas of analysis in the refugee determination process, including the role of internal relocation alternatives, the likelihood of objective risk based on country evidence, and the relationship between the criminalisation of gay and lesbian sex to the unavailability of state protection. Each of these issues will be briefly outlined below.
In making a determination of the likelihood of persecution, decision-makers may consider whether the applicant would be safe elsewhere in his or her country, either because there is a lesser chance of persecution occurring if the threat of harm is itself localised, or because there is greater sufficiency of state protection in some areas. 37 In considering internal relocation, decision-makers also take into account questions of 'reasonableness', considering the individual impact on the applicant of relocation, including whether doing so would isolate them from sources of financial and emotional support. 38 In sexuality cases, internal relocation considerations typically involve asking whether the applicant could move from a rural or remote area where they have been endangered to a larger metropolitan setting, 39 often the capital city -not uncommonly characterised as having a 'thriving' gay scene -often by reference to listings of social venues drawn exclusively from tourist guides. 40 Discretion reasoning clouded the consideration of internal relocation by implicitly or explicitly assuming that the purpose of relocation was to achieve (re)concealment rather than to move to a place of actual safety and sufficiency of state protection. 41 This was glaringly illustrated by the following exchange drawn from the transcript of an RRT hearing in 2002 in which internal relocation was held to be reasonable:
Applicant:
I tried to approach the police...
Member:
Well you don't need to approach the police now... you know that that's useless, your aim now is to stay away from gay bashers ... and ahm prying family neighbours ... there must be more anonymous accommodation.
42
In short, discretion reasoning led to the assumption that applicants would be safe in a big city because no-one would know they are gay (and they can keep it that way), rather than because it actually was safe to be gay in a big city.
Discretion reasoning also led to misreading and misrepresentation of general country information on the objective risk of persecution for members of the group. Because this line of reasoning assumed that applicants should and would conform to their culture or government's oppressive regimes in order to avoid harm, decision-makers avoided assessing the magnitude of the harm posed, including harm as serious as the death penalty, 43 and balancing that harm in the assessment of risk. In the Australian tribunal decisions, the assumption of discretion was held to foreclose the question of risk to the extent that on occasion there was literally no assessment at all of the country situation and the risk of harm to someone who was identified as gay or lesbian. 44 It also led to some wildly improbable conclusions on country conditions, most notably that Iran was 'tolerant' of homosexuality. 45 In both Australia and the UK it was notable that discretion reasoning compounded longstanding errors in examining the role of criminal law when assessing likelihood of persecution. Decisionmakers routinely dismissed criminal proscriptions on gay and lesbian sex as 'theoretical' and not persecutory if there was insufficient evidence that they were regularly enforced. 46 Embedded in the finding of non-enforcement was the assumption that applicants would not -and could not -alert authorities to their sexuality, thus overlooking the crucial question of what kind of state protection would be available if members of the group experienced sexuality-based violence and police were to characterise them as criminal offenders rather than victims. (Indeed in some cases judges and tribunal members have actually referred to the applicant as a 'potential offender' 47 and to gay sex as 'sexual misconduct'. 48 ) Thus discretion reasoning obscured the important connection between formal criminal sanctions, whether or not regularly enforced, and the failure of state protection from harm caused by both state and non-state actors.
In sum, discretion reasoning detracted from the future-focused nature of the well-founded fear test: in effect making it virtually impossible for a claim to succeed unless an applicant could demonstrate past persecution through their sexuality already becoming known in their country of origin. 49 The end of discretion as we knew It
The High Court decision in S395 and S396 should have provided a remedy to the numerous flaws of reasoning outlined above. The two majority judgments expressly found that refugee decision-makers could neither assume nor require discretion and held that the assessment of persecution must inquire into both why the applicant concealed their identity and what would occur if it were revealed as part of the process of identifying whether there was a well-founded fear. 50 Australian case law from 2004 onwards does demonstrate a positive impact from the judgment. In the 2004-2007 period, discretion was raised in 52 cases in Australia, representing 30 per cent of publicly available refugee decisions on sexual orientation. Almost half of these were judicial review decisions, reflecting both an overall rise in the number of judicial review applications in these later years in the pool of Australian cases and the likelihood that the S395 and S396 decision itself precipitated a number of applications for review. 51 At tribunal level when discretion was raised as an issue in the post-S395 and S396 period of 2004-2007, the failure rate dropped to 27 per cent -almost a mirror reversal of the pre-S395 and S396 success and failure rates when the issue of discretion appeared. 52 Tribunal decision-makers now commonly accept applicants' claims that they would rather be open about their sexuality (rather than querying the 'reasonableness' or 'right' to do so). So, for example, we see statements from 2004 onwards such as: I accept that his situation has changed from that in Bangladesh in that he is now openly gay and he can not hide his sexual feelings now he has lived this lifestyle in Australia. I accept that it would be different for the applicant if he were to return to Bangladesh now. The applicant fears that he would have to hide his true identity and that he would suffer repercussions when his sexuality was revealed. 53 In a number of recent cases the tribunal also held that concealment of one's sexuality was or would be persecutory. 54 There was only a small number of UK cases available in the 2004-2007 period, probably due to the restriction from April 2005 of tribunal review to points of law only. 55 Yet of the handful of available cases, most did address the issue of discretion and these had a markedly low failure rate compared to the earlier period. Of a total of 16 tribunal cases, 12 raised the issue of discretion -6 of which were positive decisions. 56 Although it may be hard to generalise from such a small number of cases, it is still striking that, as in the Australian cases, this represented almost a mirror reversal of success/failure rates from the pre-S395 and S396 era.
It now appears far more likely that decision-makers in sexual orientation cases in both Australia and the UK properly address the risk of persecution question by weighing the likelihood of exposure to persecutors with the severity of harm posed, rather than simply assuming that the threat, however severe, can be avoided by secrecy.
In addition, the High Court of Australia by majority held in S395 and S396 that living in a state of fearful concealment could itself be found to be so oppressive as to constitute persecution. Justice McHugh and Justice Kirby stated:
In cases where the applicant has modified his or her conduct, there is a natural tendency for the tribunal of fact to reason that, because the applicant has not been persecuted in the past, he or she will not be persecuted in the future. The fallacy underlying this approach is the assumption that the conduct of the applicant is uninfluenced by the conduct of the persecutor and that the relevant persecutory conduct is the harm that will be inflicted. In many -perhaps the majority of -cases, however, the applicant has acted in the way that he or she did only because of the threat of harm. In such cases, the well-founded fear of persecution held by the applicant is the fear that, unless that person acts to avoid the harmful conduct, he or she will suffer harm. It is the threat of serious harm with its menacing implications that constitutes the persecutory conduct. 57 They concluded that to 'determine the issue of real chance without determining whether the modified conduct was influenced by the threat of harm is to fail to consider that issue properly'. 58 It is this latter aspect of the judgment that has been less successfully translated into practice in lower-level decision-making, as decision-makers have continued to avoid asking the question: why has the applicant lived in secrecy?
Avoiding and undermining S395 and S396 -No need to inquire into the naturally discreet A guide to the path that decision-makers would take to avoid fully addressing the implications of S395 and S396 was provided by the dissenting judgments in that case. In particular the joint dissenting opinion of Justice Callinan and Justice Heydon reinscribed discretion as a 'naturally' occurring state for the applicants specifically and also as a neutral state of social grace that encompassed all people generally without discrimination, including heterosexual people. 59 The dissenting judges placed a clear onus on applicants to bring a claim at first instance demonstrating that their lives of former secrecy were motivated largely -or even solely -through fear of harm. 60 The absence of such proof was taken as demonstrating that a life of secrecy is a matter of 'free choice':
The question in this case was not, as the appellants contended, whether, absent imposed or enforced discretion as to their homosexuality, they would be likely to be persecuted in their country of origin, but whether their mode of conduct was voluntarily chosen, and had and would not provoke persecution of them. 61 Justice Callinan and Justice Heydon found that the appellants 'were not oppressed' 62 as they were discreet as a matter of 'free choice'. 63 In cases decided since then, tribunal members in both Australia and the UK have held for example that a closeted lesbian relationship 'does not seem to us to be so very different from the conventional married lives of many other couples who neither flaunt their sexuality nor adopt an overtly heterosexual lifestyle'; 64 that 'the sexual practices and behaviour of all people, whether heterosexual or homosexual are not matters that are made public'; 65 and that 'discretion in their public sexual practices … [is] part of the ordinary consensus of civilised mankind'. 66 These remarks indicate a profound and continuing failure to comprehend the hegemonic and naturalised expression of heterosexuality in all cultures. Such a frame of reference renders it possible to avoid the implications of S395 and S396 by (re)constructing the applicant's fear as an individualised preference or as an expression of their 'natural' personality or character. 67 The combined effect of these assumptions is to place a heavy onus on applicants to raise the issue of suppression at first instance. 68 A number of recent judicial review decisions in the UK have held that it is the applicant who must raise, and prove, that their life of 'discretion' was largely or solely in response to fear of persecution; the decision-maker has no duty to inquire. 69 In the 2005 UK case of RG the court went so far as to find that the applicant had to raise and prove the persecutory nature of suppression as a distinct issue in addition to his fear of persecution generally. Evidence was submitted at first instance by a doctor who stated that:
If [the applicant] is returned to Colombia, it is likely to be highly traumatic for him. Firstly, he would have to immediately try to repress his sexuality and live a double life, living as if he is not homosexual (when I asked him how he would be affected by this, he said: 'For me, it would be to die.') Suppression of his sexual identity is likely to have traumatic effects. 70 The original adjudicator ignored this report in holding that the applicant would 'regulate his behaviour' to avoid 'unwelcome attention' which would place him in 'danger', 71 such that with 'one or two elementary precautions' 72 he would not be at risk as an HIV-positive gay man in Colombia. Yet on judicial review the English Court of Appeal accepted the Home Secretary's argument that there was no error because: it was RG's case throughout that what he feared was the actual persecution of the death squads, not the consequence to his psychology of trying to avoid them. 73 It is also notable that UK decision-makers were openly reluctant to see S395 and S396 as persuasive authority or as contributing something 'new' to its own refugee jurisprudence. English decisionmakers responded that S395 and S396 was not novel because the majority judgment of Justice McHugh and Justice Kirby had cited an English Court of Appeal decision on political persecution 74 in support of the principle that an applicant was not required to avoid persecution by modifying behaviour if such modification would itself be persecutory. 75 In doing so, English courts either missed or deliberately misread the crucial point that persecution principles had been very differently applied in cases concerning sexuality in contrast to cases on political grounds in both countries prior to S395 and S396. Thus the UK tribunals and courts considering S395 and S396 reordered it into their own frame of reference and excluded the most challenging aspect of the decision which was that, in order to properly address the issue of persecution, there is a duty to inquire why applicants have concealed their sexuality.
Using older English cases as the frame of reference allowed an easy slippage back into assumptions of 'natural' discretion informed by stereotyped ideas of sexual identity as a concealable form of sexual behaviour only acceptable in its 'proper place'. This is borne out by the striking fact that the one English case to fully engage with the ideas raised by S395 and S396, and to imaginatively and empathically consider the real day-to-day impact of a life of secrecy, did not actually concern a gay applicant or a same-sex relationship. In HYSI 76 the applicant was a man from Kosovo of mixed Albanian and Roma ancestry who claimed that once his mother's Roma ancestry was known he would be subject to persecution. At first instance the adjudicator held, in an echo of many of claims based on sexual orientation, that the applicant could internally relocate in order to conceal his identity and thus live a 'normal' life. The English Court of Appeal in addressing the question of whether this would be 'unduly harsh' in the context of relocation jurisprudence considered that: this would probably involve the appellant leading a hermit-like existence, indeed without any social intercourse based on trust. As a stranger he is bound to be asked questions. He would presumably have to lie. Even if he could provide some colourable but some untruthful explanation for his arrival in the new location … he would have to live with that lie. … Moreover, he would thereafter have to avoid letting slip any intimation of his true ethnicity, or his constant lies. He would simply have to continue to lie and conceal his origins, while simultaneously living with the risk that the truth would be suspected or discovered… More significantly, however, this consideration serves to highlight that continuing deliberate concealment of his identity on relocation carries with it the unavoidable conclusion that this particular son should ignore his mother. 77 This detailed and textured engagement with what it would actually mean to the applicant's sense of self-identity, encompassing both social interaction and the ability to claim a familial relationship, stands in stark contrast to the approach of the UK Tribunal in a number of recent cases concerning sexual orientation. The blithe assurance of the tribunal in AT in 2005 that a life of secrecy, fear and shame for lesbian and gay people is simply part of the 'ordinary consensus of civilised mankind' 78 may have been tempered in expression in later cases, but the approach it rests upon has continued. In the 2008 case of JM the Tribunal characterised the secrecy of a gay man in Uganda as him 'being mindful of his society's concepts of good manners and the general social mores.' 79 At the risk of belabouring the point, it is hard to imagine the Tribunal characterising, for example, the inability to freely express one's political opinion as good manners.
Disturbingly, in the 2008 case of HJ concerning a gay man from Iran, the Home Secretary put forward the circular argument that an applicant having had a past life of secrecy in their home country was in itself proof that a life of secrecy is a tolerable state, claiming that: self-restraint due to fear will be persecution only if it is such that a homosexual person cannot reasonably be expected to tolerate such self-restraint. Where a person does in fact live discreetly to avoid coming to the attention of the authorities he is reasonably tolerating that position. 80 This argument was largely accepted by the tribunal which noted that, 'Homosexuals may wish to, but cannot, live openly in Iran as is the case in many countries' 81 and held that 'To live a private life discreetly will not cause significant detriment to his right to respect for private life, nor will it involve suppression of many aspects of his sexual identity.' 82 In HJ and JM it appears that the shift in law from asking whether the applicant 'should' be secretive to asking whether he can 'reasonably be expected to tolerate' secrecy has not materially altered the Tribunal's approach to the interpretation of persecution. 83 Sexual identity as 'an allegation … easy to make and impossible to disprove' 84 The real mischief … that is likely to be caused by this allowing his appeal is by encouraging a flood of fraudulent Zimbabwean (and no doubt other) asylumseekers posing as sodomites. 85 Credibility is very often an issue of significance in refugee determinations; indeed it is common for some or many aspects of a claim to be disbelieved, even in claims that are ultimately successful. In determinations on the basis of sexuality there will rarely be any 'objective' or external markers of the claimant's membership of the group in the way that there will more often be for other grounds such as political opinion. In particular, if the claimant was not open about his or her identity before leaving the country of origin, evidence of membership will largely consist of the claimant's own account of his or her feelings and experiences.
In our study we did not find evidence that S395 and S396 led to an influx of fraudulent claims. 86 What we did find, however, was a significant increase in the proportion of Australian decisions where the applicant's claim of a gay, lesbian or bisexual identity was specifically doubted or disbelieved, from 16 per cent of available cases prior to S395 and S396 to 38 per cent of cases in the 2004-2007 period. 87 We suggest that there has been a shift in this period from 'discretion' to 'identity disbelief' as the major ground for negative determinations in Australia. It is possible that decision-makers relying upon 'discretion' reasoning to find no risk of persecution felt relieved of the task of making a searching examination of applicant's identity claims, leading to a far greater emphasis on testing identity in the post-S395 and S396 period. The small number of available UK tribunal decisions available during this time, combined with the confinement of tribunal review to points of law, renders it impossible to determine if a similar trend has occurred in that jurisdiction; therefore the following discussion addresses exclusively the Australian cases.
The wide scope for variable determinations as to credibility about membership of the group is exposed in a particularly glaring fashion when cases are returned to the tribunal for redetermination following a successful application for judicial review; most notably in S395 and S396 itself. As the Australian tribunal has complete access to, but is not bound by, earlier findings on remittal it is free to make a completely inconsistent (and unreviewable) finding of fact. In the two original delegates' decisions and in the first joint tribunal decision, the two Bangladeshi men in S395 and S396 were believed on some aspects of their claim of past persecution and disbelieved regarding several other aspects, but were accepted at both stages as being truthful in their claims to be gay and in a long-term relationship with each other. Having brought two unsuccessful applications for judicial review and finally succeeding before the High Court, their applications for refugee status were returned to the tribunal for rehearing in 2005. The tribunal then held, some 6 years after their first claims in which they had consistently presented and been accepted as a gay couple, that they were not actually gay. 88 In a similar matter the Federal Magistrates Court refused review of a tribunal's belated decision that the claimant was not gay, stating that '[s]exual orientation is essentially a very subjective matter. It is not easily reconciled with the notion of objective proof'. 89 Whilst the cases were replete with references to 'allegations' of gay identity as something that were easy to make and hard to disprove 90 (in an uncanny echo of the rape mythology that women have faced in the legal system for centuries 91 ) it could just as readily be argued based on our research that findings of the falsity of sexual identity in refugee determinations are easy to make and impossible to appeal.
Whilst not suggesting that every claimant who brings a claim based on sexual orientation is truthful, 92 this section of the paper argues that the Australian cases on identity and credibility evince some extremely disturbing trends, not least of all because inquiry into such issues appears to have proceeded without any kind of formal training into culturally appropriate or sensitive methods of eliciting information on the complex and personal questions of sexual identity and experience. As one RRT decision noted, in a rare articulation of anything other than the 'ease' of false claims, it is difficult for applicants to substantiate and for decision-makers to evaluate [claims on sexual orientation]. By their very nature, they involve private issues of selfidentity and sexual conduct, and sometimes personal issues for individuals that may be stressful or unresolved. Social, cultural and religious attitudes to homosexuality in an applicant's society may exacerbate such problems. 93 Yet in numerous cases it appears from the text of decisions that applicants were questioned principally about matters such as the locations and names of gay nightclubs in Sydney and Melbourne to assess their familiarity with the gay 'scene'. Nicole LaViolette has noted that the experience and understanding of one's sexual orientation can vary enormously, 'depending upon their country of origin, gender, culture, social class, education, religion, family background, and socialization. There is no uniform way in which lesbians and gay men recognize and act on their sexual orientation. ' 94 Surely it is an unreasonable expectation of individuals from elsewhere in the world who are attracted to members of the same sex that they should be interested in and attend gay bars and clubs in innercity locations in Australia as a matter of course upon their relocation here, yet when applicants responded that they were not familiar with the locations of gay bars, asserted a preference for socialising privately or in other venues or suburbs, or claimed to have gone to mainstream pornography venues for male-male sex, they were disbelieved. 95 (Moreover when applicants did name bars they had attended, some tribunal members took steps such as telephoning the named bars to ask whether the staff remembered them. 96 
)
In a 2005 tribunal case, a bisexual applicant stated that he had been to a gay sauna and gave an accurate description of its location although he was unable to name it. The tribunal member then peppered the applicant with detailed questions about this sex-on-premises venue, addressing the applicant's experience and recollection of the changing room because, in the tribunal's words, 'what happens after that is potentially sensitive and individual' 97 (although it appears that the tribunal member did in fact ask repeatedly about what occurred 'after your shower' 98 ). Whilst the gist of the applicant's claim was that his companion had paid money and received something in return at the entrance, and that the locker-room was dark, the tribunal used a website photo of the venue to decide that the venue could not have been dark and held that it did not 'make sense that patrons would be handed a ticket in a place where people commonly wear only towels and get wet.' 99 On judicial review, the transcript revealed that it was in fact the tribunal member himself who had introduced the idea of a ticket in his questions, the applicant never having mentioned it; yet the decision was not disturbed by the court. 100 There are numerous other indications that Australian decision-makers are continuing to apply stereotyped ideas of what it means to be gay, or preconceptions as to what a gay identity necessarily entails. For example, in some cases where the applicants indicated (whether or not as part of their claim) that they adhere to a religious faith the tribunal held that this impugned their claim to be gay or lesbian. 101 In a 2003 decision the tribunal stated:
Having regard to the teachings of the Catholic Church I am firmly of the view that a person of single sex orientation must have at least considered their position in the Church and whether they wished to continue to practise … Catholicism. 102 Most unusually this case was overturned in a judicial review decision in which the Federal Magistrates Court not only applied but extended the reach of S395 and S396, citing it for the proposition that 'it may be jurisdictional error to expect an applicant to behave in a particular way' and finding that the RRT 'erred by expecting the applicant, if he were truthful, to behave like a "good" Catholic'. 103 In other cases, tribunal members held that applicants could not be gay because they did not know the legal status of gay sex in their countries of origin, 104 did not know the meaning of words used to identify (very particular kinds of) gay men, 105 or appeared from their 'manner towards each other' to be more like friends than lovers. 106 There were also instances in which applicants' unwillingness, or inability, to answer detailed questions about sexual acts or encounters was held to undermine their credibility. 107 In a 2001 case the tribunal member repeatedly asked the applicant, who was from Iran, about his identification with popular culture in order to determine if he was gay.
Mr Hardy: Well I put it to you that this isn't something that you can switch on and off [a reference to the applicant's homosexuality], it's something that, particularly if it isolates you, it can take over your whole life. It can be the lens through which you see the whole world, if you're lonely enough as a result of, or feel isolated enough as a result of being different from other people ... um here, sorry here's an example. Here's an example. If, if say, a famous Egyptian novelist wins the Nobel Prize, but he's also a homosexual who writes about, ah, you know, the love between two men. It mightn't be a big part of his story but it might be an element in the novel, right. Just say he gets banned in Iran, okay. Might not your ears prick up when you hear that that author has been banned in Iran, and you go, oh, yeah, that's another, that's just another case, just another problem.
The applicant: I don't understand it. I'm sorry. 108 In a passage which needs to be quoted at length to be fully appreciated, the tribunal member listed a series of examples of cultural 'phenomena' and 'icons' that might indicate homosexual orientation:
The Tribunal asked the Applicant which, if any, art, literature, song lyrics or popular culture icons spoke to him in his isolation from the rest of the society. The Applicant provided not one example. He said he did not understand the question. The Tribunal asked him if his ears pricked, say, when he heard of any famous, perhaps foreign artist, performer or author being banned in Iran for reasons of immorality. In reply, he said he did not understand the question. The Tribunal was not demanding that the Applicant be a leading Gide scholar or even a Marilyn Monroe fan, but it did seem odd that the sexuality he was forced to suppress in Iran did not find expression in any phenomena at all, whether in high culture or low, also considering that he claimed elsewhere to have been alert to what was happening in countries like Australia…
The Tribunal thus well understands that it should not expect all or any homosexual men in Iran to take an interest, for example, in Oscar Wilde, or in Alexander the Great, or in Naguib Mahfooz, or in Greco-Roman wrestling, or in the songs of Egypt's tragic muse Oum Khalsoum, let alone, say, in the alleged mystique of Bette Midler or Madonna. ... However, the Tribunal was surprised to observe a comprehensive inability on the Applicant's part to identify any kind of emotionstirring or dignity-arousing phenomena in the world around him. 109 Whilst overtly disclaiming that manifesting an interest in Oscar Wilde et al. was required of an applicant who claimed to be gay, the kind of questioning evinced in the case -which apparently went on to address the applicant's familiarity with the work of Freud (deemed 'negligible' 110 ) -together with the tone of the decision appears to suggest just the opposite. Unusually, the applicant was successful in his application for judicial review on the very difficult ground of actual bias, as the Federal Magistrates Court held that the questions revealed 'a pre-formed template into which the Tribunal considered all homosexual males would fit' and a 'completely closed' approach to the issue. 111 The Minister then appealed to the Full Federal Court which reinstated the tribunal decision and held that it was a 'matter of common sense' and 'perfectly legitimate' to test a claim 'by reference to knowledge or attitudes which manners of the relevant religion, social group or political party might be expected to posses'. 112 If the applicant were Catholic, the Full Court reasoned, 'the RRT might test this assertion by enquiring as to the applicant's knowledge of matters of Catholic doctrine, ritual, traditional belief and the like'. 113 Whilst the Full Court appeared blind to the critical absence of a universally known or accepted doctrine (or even standard King James edition) on gay cultural icons, the applicant was eventually granted leave to appeal to the High Court two years later.
The transcript of the leave to appeal hearing reveals that the three sitting High Court members were far less sanguine than the Federal Court had been about the tribunal's manner of establishing that the applicant was gay. Justice Gummow noted that the applicant had only a secondary school level of education and spoke Farsi such that 'one would doubt if he knew anything about famous Egyptian novelists' who 'write in Arabic, presumably', 114 whilst Justice Kirby repeatedly raised the question of stereotyping 115 and Justice Heydon characterised the tribunal decision as giving the 'impression of nonchalance' and 'a certain amount of sneering'. 116 When counsel for the Minster clung to the argument that the tribunal had claimed it did not expect the applicant to take an interest in the named 'icons', Justice Kirby retorted that 'the "not" is a bit undone by what follows when I think Marilyn is thrown in'. 117 Justice Gummow was even more critical of the use of disclaimers in the decision:
Gummow: What sort of training do these people get in decision making before they are appointed to this body, Mr Solicitor?
Mr Bennett: I cannot assist your Honour on that.
Gummow: No. Well, whatever it is, what happened here does not speak highly of the results of it. 118 Given the tone of these remarks it was not surprising that the Minister consented to remit the matter back to the tribunal prior to the substantive determination of the appeal by the High Court. 119 Unfortunately, however, the remittal by consent ensured the continued absence of a clear judicial overruling of the Full Federal Court's decision in WAAG which had expressly validated this kind of 'gay-catechism' approach to sexual identity. The Full Federal Court's decision in WAAG clearly discouraged judicial review of other ill-founded or illogical tribunal determinations that the applicants were not gay, lesbian or bisexual. 120 It also bodes ill for the system of refugee determination that a decision as plainly troubling as this could be repeatedly defended by the Minister (including initiating an appeal from the Magistrate's judgment which had set it aside) and moreover be upheld by three out of four judges adjudicating it before it was finally set aside by consent some four years after it had been made. 121 Accepting that the tribunal does validly need to assess the credibility of applicants' claims to be gay, lesbian or bisexual, some suggestions are made in the next section as to how this can be undertaken.
The need for training and guidelines
There is now a considerable body of refugee scholarship which poses credibility assessment as the most critical aspect of the refugee determination process and contends that it is often undertaken inappropriately. 122 Whilst some researchers have emphasised the use of guidelines to structure the decision-maker's approach to the task, 123 many others have argued that transforming institutional culture through avenues such as on-going training are more important in creating a place for 'critical reflection' 124 in the assessment of truth-telling.
When sexual orientation claims first emerged in Canada in the early 1990s, tribunal members themselves requested training on the issue as they did not feel equipped to judge whether or not the applicants were members of this particular social group. 125 Nationwide sexual orientation training was first provided to the Canadian tribunal as long ago as 1995 by an external expert, Nicole LaViolette, and has been regularly updated since then. 126 In addition, the 2003 compendium to the Canadian Gender Guidelines does address, albeit in a limited way, sexual orientation. 127 LaViolette argues that, the 'one aspect of the lives of lesbians and gay men that is universal is the pervasive societal rejection of their sexual orientation … most lesbians and gay men will struggle with their sexual identity at some point in their lives'. 128 Thus, she contends that questions about the personal experience of being gay or lesbian provides the 'strongest basis' for assessing credibility as to group membership. This is not the same, however, as questioning applicants about their sexual activities. Unlike those making claims based on other Convention grounds, applicants who seek refugee status on the basis of sexual orientation often have feelings of shame and self-hating or internalised homophobia 129 and so may find answering questions about their sexuality very difficult, most especially when these questions are sexually explicit and/or when they are being questioned by an authority figure. 130 Additionally, if the translator is a member of the same small community in the receiving country and/or is a member of the opposite sex, the applicant's willingness to make disclosures can be seriously compromised. 131 All of these constraints must be taken into account in the process of eliciting information and in assessing narratives that vary in particulars or are not initially detailed.
LaViolette's Canadian training materials suggest three areas of inquiry, being (i) Personal and Family, (ii) Lesbian and Gay Contacts in both sending and receiving country, and (iii) Experience/Knowledge of Discrimination and Persecution. Most importantly for our purposes, in this first field, LaViolette suggests a series of open-ended questions that invite the applicant to tell their narratives of how they came to their own self-knowledge or experience of 'difference', how they felt about it and how others reacted, without resorting to intrusive questions about sexual experiences.
In March 2008, the Australian tribunal finally conducted a single external training session for two hours on sexual orientation issues. 132 This training was undertaken as the result of a federal Senator highlighting the case of a bisexual-identified claimant from Pakistan. 133 Ali Humayan was in a longterm same-sex relationship which had begun during immigration detention yet he was held by the tribunal to be neither gay nor bisexual but rather the 'product of the situation where only partners of the same sex are available'. 134 The case generated intense media interest and significant public criticism. 135 Given this context it is unclear what degree of commitment there is to on-going training (either in the induction process for new members or update training for existing members) or to incorporating external input on sexual orientation issues in a systematic way through all levels of the refugee determination process.
There are also no internal or external guidelines available to assist decision-makers in sexual orientation cases in Australia at either tribunal or original Minister's delegate level. 136 The Australian gender guidelines, introduced in 1996 and not revised since, 137 do not include any reference to sexual orientation. Whilst the UK tribunal-level gender guidelines introduced in 2000 138 did make numerous references to sexual orientation, including as an integral aspect of gender norms, when the tribunal was abolished and reconstituted in 2005 the new tribunal determined that it was not bound by its predecessor's guidelines. 139 New gender guidelines brought in by the Home Office in the UK (first issued in 2004 and revised in 2006) to guide determinations at the bureaucratic level are far less comprehensive and do not contain specific material on sexual orientation. 140 In addition, in both Australia and the UK there is evidence that the relevant gender guidelines, however incomplete in their coverage, have been honoured more in the breach than the observance at all levels of the refugee determination process 141 and moreover have been completely ignored in sexual orientation cases. 142 In both countries community groups have begun actively lobbying to generate specific sexual orientation guidelines. 143 UNHCR has recently released a guidance note on the determination of sexual orientation claims which addresses many of the issues raised here. 144 The research outlined in this paper suggests that in addition to the creation of detailed guidelines, comprehensive and ongoing training about their use is also needed.
Bearing in mind the extremely restrictive grounds of review for refugee decisions, the importance of high quality, consistent and factually well-founded decisions at the merits stage is fundamental if the refugee determination system is to sustain any claim to fairness. Failure to address these concerns will ultimately undermine any real gain from S395 and S396.
Conclusion
The rejection of 'discretion' reasoning by the High Court in S395 and S396 was a critical juncture for refugee law in Australia and the UK, marking a definitive break from earlier decisions which had implicitly or explicitly framed the entitlements of refugee claimants on the basis of sexual orientation as lesser than those brought by others. In doing so, S395 and S396 established the right of refugee claimants to be openly gay, lesbian or bisexual and has improved the likelihood of successful claims based on sexual orientation. The determination also brings refugee jurisprudence in these two countries more closely in line with developments in international human rights jurisprudence, which has expanded in recent years to encompass a far more substantive approach to equality and to private life. 145 However, the promise of this development has also been undermined, particularly at lower (which are also, increasingly, the final) levels of factual decision-making in the refugee determination process. Our research found a reluctance to fully engage with and implement the findings of S395 and S396 through on-going assumptions about the 'naturalness' of secrecy about gay, lesbian or bisexual identity and consequent failure to inquire into the oppressive social and legal conditions that create and perpetuate such secrecy. In addition, we found a distinct shift in the Australian decisions towards outright disbelief in claimants' identity as a major basis for negative determinations. Here again, deeply held assumptions about how gay, lesbian or bisexual identity are, or ought to be, manifested have played a significant role in determining outcomes. In a disturbing number of cases, a finding that the applicant was not a member of the particular social group appeared to result from quite dubious or improper questioning, and indeed on occasion reflect outright stereotyping in the decision-making process.
These recent trends in sexual orientation refugee case law highlight the broader and on-going need for improved resources earlier in the refugee determination process, as well as the necessity for a return to the greater availability of judicial oversight in order to correct errors when they do occur.
The introduction and maintenance of expert external training on sexuality issues and the creation and implementation of guidelines on sexual orientation may not be the answer to every criticism identified in this paper, but they will help to ensure that early level determinations on sexual orientation claims are both more consistent and more reliable. 9 The study counted 'positive' or 'negative' decisions from the perspective of the applicant, even if (as in the case of judicial review and also some UK tribunal outcomes) the decision is one of remittal and reconsideration of the claim rather than an ultimate positive determination of refugee status. This gives an inflated sense of 'positive' outcomes, as we do not have access to the majority of the remittal determinations and some, perhaps many, of these will ultimately be negative to the applicant. However, we include the judicial review decisions for the very reason that they are often the only publicly available record of a case, with the original negative tribunal determination usually not released. 10 The success rate for applicants in Australia in the first phase of the research covering 1994-2000 was 22 per cent at tribunal level (and remains 22 per cent when judicial review decisions are also included) and from 2001-2007 was 37 per cent at tribunal level (or 28 per cent when judicial review decisions are included). Whilst there was a marked increase in the success rates at RRT level, our conclusion that there has not been a sizable increase in the success rate in Australia is based upon the whole pool including judicial review cases, for two reasons. First, there was a sharp reduction in the proportion of released RRT decisions post-2000 and, second, most of the judicial review determinations arose from RRT decisions that were not released; thus we treated the judicial review decisions as proxy for the unreleased RRT decisions in determining an overall success rate. In the UK, the positive decision rate was 50 per cent at tribunal level from 1994-2000 (8 of 16 cases, although note that 4 of these positive decisions led to remittal whilst 4 were actual grants of refugee status). The positive rate falls to 23 per cent when the 19 judicial review decisions are included. The positive decision rate was 37 per cent at tribunal level from 2001-2007 (20 of 54 decisions, although note that 8 of these positives were remittals, whilst 12 were actual grants of refugee status) with the positive rate remaining 37 per cent when judicial review decisions are included. 11 In Australia the original decision on refugee status is taken by a delegate of the Minister for Immigration and Citizenship (also known variously through the period of this study as the Minister for Immigration and Multicultural Affairs and the Minister for Immigration and Multicultural and Indigenous Affairs) and in the UK by a delegate of the Home Secretary, in both countries a fairly low ranking bureaucratic officer. If this determination is negative, the applicant can apply for a de novo merits review of the decision. In Australia this review is undertaken by the Refugee Review Tribunal (RRT) which sits with a single member. In the UK until April 2005 this review was undertaken by the Immigration Appellate Authority (IAA) in a twotier system; first, an immigration adjudicator reviewed the decision de novo and then leave could be given to the Immigration Appeal Tribunal (IAT) which until 2002 provided a second level of de novo review and after 2002 was limited to points of law by the Nationality, Immigration and Asylum Act 2002 (UK). From
